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APPELLEE’S OPENING BRIEF. 


Jurisdictional Statement. 


A. The United States District Court for the Southern 
District of California had jurisdiction of appellant 
and the subject matter. 

B. This Court has jurisdiction of the appeal under the 
provisions of Title 28, United States Code, Section 
225(a) and (d), which treat of the jurisdiction of 
courts of appeal. 

C. The crimes pleaded in the indictment are of two 
classes: 

First: Counts I to VII, both inclusive, charge 
separate violations of Title 18, United States 
Code, Section 80. 

Second: Counts VIII to XII, both inclusive, charge 
separate violations of the Emergency Price 
Control Act of 1942, as amended (50 U. S. 
(em Sec, 633, ef seq.), the Second am row 
ers Act of 1942, and General Ration Order 
No. 8. 


eek ee 
Statutes and Regulations Involved. 


The statutes and regulations involved in this case are 
set forth in the appendix to Appellant’s Opening Brief 
as supplemented by the appendix attached hereto. 


Statement of the Case. 


On May 14, 1947, a twelve count indictment was filed 
in the United States District Court, for the Southern 
District of California, Central Division, against appellant 


[R. 210)c5 
Felony Counts. 


Counts One to Seven, both inclusive, are the felony 
counts. Each charges that appellant, on the respective 
dates identified, knowingly and wilfully made and used and 
caused to be made and used a false bill, account, claim and 
certificate (7. ¢., a sugar ration check drawn on the Santa 
Monica and Vermont Branch of the Bank of America 
and bearing the signature, as maker, of appellant on be- 
half of the Italian American Import Co.), knowing the 
same to contain a fraudulent and fictitious statement and 
entry in a matter within the jurisdiction of the Ofhce of 
Price Administration, an agency of the United States Gov- 
ernment (i. ¢., sugar ration accounts kept pursuant to the 
provisions of Third Revised Ration Order 3, promulgated 
by said agency pursuant to law), in that, at said time and 
place, there was no sugar ration account in the name of 
appellant, or the Italian American Import Co., in the 
Santa Monica and Vermont Branch of the Bank of Amer- 
ea. 2-6), 


1The references proceeded by “R” are to the record on appea' 
and those proceeded by “A. B.” are to appellant’s brief. 


a Es 


Misdemeanor Counts. 


Counts Eight to Twelve, both inclusive, are the misde- 
meanor counts. Each charges that appellant wilfully used 
and transferred ration documents (7. e., sugar ration 
checks drawn on Santa Monica and Vermont Branch of 
the Bank of America, and bearing the signature, as maker, 
of appellant on behalf of the Italian American Import Co., 
purporting to transfer sugar) to Smart and Final Co., in 
exchange for sugar in a way and for a purpose not per- 
mitted by a ration order, in that, at said time and place, 
there was no sugar ration account in the name of appel- 
Jant or the Italian American Import Co., in the Santa 
Monica and Vermont Branch of the Bank of America 
UR. 7-10}. 


On June 23, 1947; motion of defendant to dismiss the 
indictment was denied and defendant entered plea of not 


guilty to each of the twelve counts of the indictment 
(Paalele |e 


From September 23, 1947 to September 25, 1947, ap- 
pellant was tried before the Honorable Leon R. Yankwich, 
and a Jury [R. 24, 12]. At the conclusion of the Gov- 
ernment’s case in chief, the trial judge denied [R. 146] 
appellant’s motion for judgment of acquittal [|R. 130]. 
On September 30, 1947, appellant renewed his motion for 
judgment of acquittal [R. 14-15] which was denied Octo- 
ber 3, 1947 [R. 15]. 


The Jury found appellant guilty on each of the twelve 
counts of the indictment [R. 13]. 


Thereafter the Court sentenced the appellant to im- 
prisonment for one year on each of the first seven counts 
of the indictment, the sentences to run concurrently; im- 
prisonment for one year on count eight of the indictment, 


~~ 


the sentence to run consecutively with sentences tmposed 
on counts one to seven inclusive; and fined appellant ten 
thousand dollars ($10,000) on count nine; five thousand 
dollars ($5,000) on count ten; five thousand dollars ($5,- 
000) on count eleven and five thousand dollars ($5,000) 
on count twelve (making a total of twenty-five thousand 


dollars ($25,000) in fines) [R. 16-18]. 


Statement of Facts. 
PRELIMINARY. 

The “Summary of the Facts” set forth in appellant’s 
brief (A. B. 5-7), as well as other references in that brief 
to evidence taken at the trial, does not set forth the evi- 
dence most favorable to the Government, which alone will 


be considered on appeal.” 


Appellant, James M. Mosca, also known as James M. 
Fly, prepared and signed a series of worthless sugar ration 
checks in amounts varying from 1,500 to 10,000 pounds 
of sugar [R. 28-32; 60-61; 67-68; Exhibits 1 91GuRZzie 
These checks were drawn on a non-existent sugar ac- 
count of a non-existent company [R. 60], namely, the 
Italian American Import Company, and were signed by 


appellant on behalf of this mythical company [R. 28]. 


In some instances appellant procured the sugar himself 
by presenting the checks to such companies as Smart and 


Final Company [R. 28-29; 56-59]. 


2See Hemphill v. Usuited States, 120 F, 2d 115, W178 Cy Ce me ae 
cert. den. 314 U. S. 627. 
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In other instances appellant wrote the checks and then 
sold them to other persons, or establishments needing 
sugar, at a certain price per pound [R. 40-41] which the 
purchaser had to pay appellant in addition to the price 


paid the supplier for the sugar. 


Under another name, to wit, Italian American Delicates- 
sen, appellant was registered with OPA [R. 68] and 
legally entitled to an inventory of sugar not to exceed 480 
pounds [R. 109-110]. This sugar ration bank account of 
appellant, doing business as Italian American Delicates- 
sen, was carried at the Santa Monica and Vermont Branch 
of the Bank of America [R. 63, 68, 84]. 


Appellant’s worthless sugar ration checks signed by him 
on behalf of the non-existent “Italian American Import 
Co.,” which was not registered with OPA [R. 68], had 
no sugar ration account with said Bank of America Branch 
Bank [R. 60], nevertheless, said worthless sugar ration 


checks were drawn on said Branch of said Bank. 


Appellant negotiated the worthless checks by arrange- 
ment with one Fred Peterson, the Assistant Cashier and 
Chief Clerk of said Branch of said Bank, who removed 
said checks from the records of the Bank before the end 
of the month so that no record would exist by means of 
which the transaction could be traced [R. 115-124]. 


When Peterson left the bank, he was succeeded by one 
Gordon Smith who continued the operation of the scheme 
devised by appellant and Peterson after receiving instruc- 
tions from Peterson as to the method of handling appel- 


lant’s checks [R. 120-124]. 


=e 
Questions Presented. 


Appellant’s four “Specifications of Error” (A. B. 7), 


present only two issues, to wit: 


First: Are the sugar ration checks involved in the 
first seven counts of the Indictment false bills, 
accounts, claims or certificates within the mean- 
ing of Sections, Videwis, U. 5 Caw, 


Second: Was it error to admit the testimony of the 
witness Fred Peterson, Assistant Cashier and 
Chief Clerk of the Bank on which the sugar 
ration checks were wrongfully drawn? 


The foregoing “First” issue is determinative of appel- 
lant’s Specifications I, I] and IV. The above “Second” 


issue is appellant’s Specification III. 


We shall discuss appellant’s Specifications as only two 


issues and in the order above indicated. 


ops, 


i 


Sugar Ration Checks Were “Bills” or “Claims” Within 
the Meaning of Section 80, Title 18 U. 8S. C. A. 


The queston may be put this way: is the language of 
Section 80 broad enough to comprehend the situation in 


the first seven counts of the Indictment in the instant case? 


In so far as is pertinent to this issue, each of the first 


seven counts of the Indictment charges that: 


‘xk * * lappellant| knowingly and willfully made 
and used and caused to be made and used a false 
bill, account, claim and certificate, to wit, a sugar 
ration check * * * knowing the same to contain 
a fraudulent and fictitious statement and entry in a 
matter within the jurisdiction of the Office of Price 
Administration, an agency of the United States Goy- 
ernment, namely, sugar ration accounts kept pursuant 
me Me omation Ordere se caws it that, ~ >) *, 
there was no sugar ration account in the name. of 
[appellant] or the Italian American Import Co. in the 
Santa Monica and Vermont Branch of the Bank of 
America.” 


Analogy offers some basis for analysis. It is therefore 
pertinent to note that the following have been held to be 
within the purview of Section 8&0: 


Falsity in Prescription for Narcotics. 


WS.) 1 onppasciio (C. C. A. N. Y. 1947) 160 
F. 2d 348. 


Falsity in application for Alien Identification Certificate. 


Omveaewoarva (Cc. C. A. N. Y. 1945), 140 F.2d 
489, 


=¢ 


False Report as to amount.of petroleum produced. 


U. S. v. Gilliland (Texas 1941), 312 UlSSiaea 


False Statements in Application for FHA Loan. 


U. S. v. Mellon (C. C. A. N. Y. 1933)(53Gsiees 
462, cert. den. 304 U. S. 586. 


False Invoice covering Sale of Used Tire under OPA. 


U. S. v. Gang, D. C. Mass. 1942, 48 Fed. Supp. 
Ozer 


False statement to secure Visa. 


U.S. v. Goldsmatiy (C. C. A. N. Y. 1940), 1087 
2d 917, cert. den. 309 U. S. 678, reh. den. 310 
U. So 657, and sige Ws 509. 


The purpose behind this section is not only to protect 
the Government against false monetary claims but to pro- 
tect the authorized functions of governmental departments 
and agencies from the perversion which might result from 
other deceptive practices. 


U. S. uv. Gilliland, 312 U. S. 86, 61 S. Ct. S1SReaaie 
Ed. 598 (1941). 


United States v. Ganz, 48 Fed. Supp. 323 (D. Mass. 
1942), involved false invoices which were made and kept 
concerning the sales of tires, listing the sale price of used 
tires sold to certain persons at a price less than the actual 
sale price, and false records made and kept of such sales. 
An O. P. A. regulation required the keeping of such rec- 
ords for inspection by the O. P. A. Such invoices were 
held to be within the meaning of the statute, and the keep- 
ing of records of such sales by the O. P. A. to be a “mat 
ter within the jurisdiction of [a] department or agency 
Oi the United states: 


a 


Pecuniary loss to the Government is not essential to 
guilt under this statute. 


U.S. v. J. Greenbawm and Sons, Inc., 123 F. 2d 
70 eGwe A. 2d 1941); 


Ce oe Goldsmar:, 108°, 2d°oIyeGee eA. 2d 
ee AO pecentedcn, 309 Ul Ss) o7e- 


OS ae waressen, 99 F 2d'S19 COmGiez 1959). 


The force and effect of statutes of this kind, designed to 
prevent frauds upon the Government, may not be frittered 
away by a mere literal construction. 


Spey @. W755 UO MORE zmiltss CC. (CAS Sian 
1940), cert. dem 310 U. S. 631. 


In the Spivey case, above, a charge was brought under 
Section 80 based on cotton producer’s notes which had 
been filled out for sums in excess of the amounts actually 
obtained by the farmers thereon, and in some instances 
the names of the makers of the notes would be forged, 
following which the defendant would take the notes to 
various banks and secure credit thereon. The banks, be- 
lieving the notes were genuine, would assign them to the 
Commodity Credit Corporation. The defendant, on ap- 
peal, contended that such an instrument did not constitute 
‘a bill” within the meaning of the statute. The Court said 
at page 184, “We cannot agree with appellant on any of 
icce points, | lhe Court further said on page 185: 

“The third point made against the conviction and 
sentence under Section 80, that Count five and certain 
other counts in the indictment erroneously charge the 
use of a ‘false bill,’ whereas the instrument declared 
on in each of them, is not a bill at all, but something 
entirely different, is we think, wholly without merit. 
Each of the counts in question, fully and clearly de- 


ee 


clares upon the instrument and by quoting it, shows 
what it in fact is, and if calling the cotton producer’s 
note and loan agreement, declared on in each count, 
a ‘false bill,’ was to misname it, this was mere sur- 
plusage and did not at all affect the validity of the 
counts.” 


In Usuted States v. Zavala, 139 Fed. 830 (CC ee waza 
1944), the defendant was indicted for knowingly making 
a false and fraudulent baggage declaration in violation 
of the provisions of Title 18, Section 80 of the United 
States Code Annotated, wherein he set forth he possessed 
$850.00 in United States currency and no more, whereas 
he had brought into the country and had in his posses- 
sion the further sum of $19,500.00 in such currency which 
he had not mentioned in his declaration or otherwise. The 
Court saidm( pacercol = 

“We feel no doubt that Section 80 covers both the 
use of documents to defraud the government and also 
the use of any false statement, whether oral or writ- 
ten, as to any matter within the jurisdiction of any 
department or agency of the United States.”’ 


That the term “matter within the jurisdiction” of the 
United States, etc., should not be literally and technically 
construed is made plain by the same decision on page 
832, where the Court said: 

“It is also plain that the declaration and representa- 
tion involved a ‘matter within the jurisdiction’ of the 
United States Treasury and its Customs Bureau, and, 
therefore, of a ‘department or agency of the United 
States’, within the meaning of Section 80 of Title 18.” 


— ————— a ale. 
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The writing of sugar ration checks and the uttering 
and publishing thereof are matters within the jurisdic- 
tion of any agency of the United States. 


Third Revised Ration Order 3 (11 F. R. 134: is- 
sued 12-29-45, effective 1-1-46). 


Under the terms of Section 15.7(b) a ration check must 
bear the name of the account and the depositor’s author- 
ized signature. Under Section 15.7(d) thereof, no check 
may be issued for an amount larger than the balance of 
the account. Section 15.9(d) provides inter alia, “a de- 
positor must keep . . . statements of accounts received 
by him, canceled checks returned to him and all stubs 
from which checks have been detached or other record 
used in place of stubs. All records shall be subject to 
inspection, removal or other disposition only by the De- 
partment of Justice, the Office of Price Administration 
or any other persons authorized by the Office of Price Ad- 


jmiiisttation., 


Banks participating in the ration banking system are 
agencies of the Office of Price Administration. 

General Ration Order No. 3, Section 1305.411(b) 

(8 F. R. 865; issued 1-4-43, effective 1-27-43). 

The same principles of law apply to a ration check for 

sugar as apply to an ordinary check for money. In the 

latter case a check is a representation that there is an ac- 


count and that the drawer is authorized to draw upon it. 


The indictment follows the language of the statute, and 


the instrument described in the indictment as having been 


a 


falsely made, etc., by appellant is covered by this lan- 
guage. As has been pointed out, Section 80 has not been 
construed narrowly but has been liberally interpreted to 
prevent frauds of all kinds, whether monetary or not, 
and whether made in writing or not, which are the result 
of false or fraudulent statements or concealments. 


In Usted States v. Meyer, 140 F. 2d 652 (C. Cama 
1944), the defendant was given an opportunity, without 
compulsion, to appear and present evidence before the 
Exclusion Board. He appeared and in answer to ques- 
tions stated that he had once “and just once” metvagecn= 
tain person about whom they asked him. This person 
had been convicted in December 1941 of conspiring to 
commit espionage against the United States. As a re- 
sult of his statements, defendant was indicted on two 
counts of making a false and fraudulent statement in a 
matter ‘“‘within the jurisdiction of [a] department or 
agency of the United States,” in violation of Section 80. 
The Court rejects defendant’s attempt to narrow the con- 
struction of the statute either as to the jurisdiction of 
the agency or as to the kind of statements covered and 
held that the section is broad enough to cover the state- 
ments made by the defendant. 


That a broad interpretation should be given to the 
statute in so far as the agency to which the statements, 
claims, bills, etc.,,are made or presented and as to the 
type of statements and conduct covered by the section, is 
made clear by United States ex rel. Marcus v. Hess, 317 
U. S. 537, 63 S. Ct. 379) 67 ied: 443 (1935) eee 
den. 318 U. 5. 799. 


=.j3— 
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The Testimony of Fred Peterson Was Properly 
Admitted. 


It was not error to admit the testimony of Fred Peter- 
son, Assistant Cashier and Chief Clerk of Santa Monica 
and chmon. Branch of the Bank of ~Amexica | R. 
2-3]: 


Appellant could not have committed the crimes of 
which he has been convicted had it not been for the co- 
operation of the witness Peterson and his successor 
Smith in their strategic position in the bank. The revela- 
tion of the arrangement, its establishment or creation and 
the acts done pursuant thereto were pertinent to the 
issue of intent. 


The testimony of Peterson tended to show, if it did not 
demonstrate, that throughout the calendar year 1946 
[R. 117], Peterson and his successor, Smith [R. 120- 
Zo) eats tiiemmmetance and srequest=o1 appellant [Ike 121] 
who paid them a consideration therefor (1 penny a 
pound) either wrongfully and feloniously made false 
entries by crediting appellant’s sugar ration point account 
to cover appellant’s overdrafts thereon or, if more con- 
venient to Peterson and Smith, destroyed appellant's 
overdrafts. 


The relationship between appellant and Peterson was the 
sie gita non to appellant’s commission of the crimes of 
which appellant has been convicted in this case. 


The testimony of Peterson was admitted subject to a 
MOMOnmemotine iit were not connected mpelikyeiio |) At 
the conclusion of the testimony of the witness Peterson 
appellant made no motion to strike. IXven if such mo- 
motion had been made, it would have been properly denied 


=) = 


because the evidence showed a continuing course of con- 
duct between appellant and the witness throughout the 
calendar year 1946 pertinent to both the specific acts in 


issue and concomitant intent of appellant. 


Supplementing the selected excerpts of testimony of 
witness Peterson printed in the opening brief of appel- 
lant, the following additional portion thereof is essential 
to proper perspective: 

“A. Well, it was just that he asked me if I would 
credit his account with these invalid deposits. 

©. What did you say? A. I agreed to and I 
did. 

©. And you did so? A. Yes, sir. 

Q. Now, on about how many occasions can you 
recall having done that—gone through that process of 
entering deposits to his credit? [128] A. There 
were several. 

Q. Was there any break or secession in that con- 
duct or did it continue rather generally and regularly 
throughout the rest of the year? A. Yes, it did. 

Q. Well, what did—what is your answer? 

The Witness: It continued throughout the year.” 
ee | 

x * * * * x * * 

“©. By Mr. Bell: As near as you recall now try 
to think back and recall just what Mr. Fly said to 
you and what you said to Mr. Bly. [130] A. Imre. 
gard to these checks? 

QO. Yes. You said that you had told him you 
were going to destroy thevehecks? A. Yes. 


Q. Rather thanimahkemtepoirsae.. Yes 


Q. Fictitious deposits. Now, what did you say 
and what did he say? A. Well, as near as I can 
remember— 

OF Keep your voicestp. A. Asmmear as I can 
remember I just told him that I would destroy the 
checks. He asked me if I would and I told him yes 
and that was about the size of the conversation. 

QO. Well, was anything further said at these other 
conversations? A. Oh, it was all the same thing. 
It was always about the checks. 

Q. J am asking you, Mr. Peterson, to try to re- 
member as nearly as possible, in all fairness to Mr. 
Fly so that you will quote him as nearly as you can, 
I am asking you to search your memory now and try 
to say just what he said and just what you said if 
you can possibly recall it? [131] A. Well, that I 
Canmedomedle asked Mesto take cate of thenr and f 
said that I would. 

©. And did these conversations cease sometime in 
1946 or did they continue up until the latter part of 
1946? A. They continued right up until the latter 
part of 1946. 

©. You are no longer with the bank, are you? A. 
No, sir. 

Q. When did you leave the bank? A. Septem- 
ber 30th, 1946. 


Q. Did you have any conversation with Mr. Fly 
concerning your leaving the bank? <A. Yes, sir. 

QO. Where did that conversation occur? A. I 
couldn't say the exact place. 

©. Well, was it at his place of business, at the 
bank, or where? A. Probably at his place of busi- 
ness. 


©. Was anyone else present? A. No, sir. 


aie 


Q. Now again think back and try to recall as 
nearly as you can what you said to him and what he 
said to you. 

Mr. Carr: Objected to on the ground it is wholly 
immaterial. 

The Court: I can’t tell you from the Way the 
question is asked whether it is material or not. [132] 

Mr. Carr: But, your Honor, the answer comes 
out and then it is like the old saying—you don't like 
for me to say it, I know, but if you will pardon me, 
it is like, you know, ringing the bell once. The harm 
is done. 

The Court: Well, I will reserve a motion to 
strike. You may answer the question. 

The Witness: Where were we now? 

The Court: He is asking for the conversationmas 
the time you were leaving the bank or when you were 
about to leave the bank. 

The Witness: I told Mr. Fly that I had prepared 
my resignation and intended to put it in and that he 
shouldn’t write any more checks. And at a later date 
he contacted me and told me that he had written more 
checks and asked me to go back to the bank. 

©. By Mr. Bell: When was this? A. That 
was about the middle of October. 

©. Where did you hold the conversation? A. 
That particular conversation, I remember, was at 
Tom Brenneman's Restaurant over dinner. 

©. Was anyone else present? A. No. 

QO. Now, relate, if your caingethe elitire conmen-as 
tion. A. Well, I told him that I wouldn’t go back 
to work at the bank and he said, ‘Well, we will have 
to do something,’ [133] and it was then that it was 
suggested— 
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Q. Who suggested it? A. Mr. Fly suggested 
iietelecee Mr Smith, 

QO. Who was Mr. Smith? A. He was employed 
at the bank at that time. 

©. Was that the Mr. Smith who succeeded you? 
ees cite. 

Q. All right, go ahead and tell the rest of the 
conversation. A. I approached Mr. Smith. 

©. Well, going back to the conversation, have you 
PelamecnclleOniteriatey onl call fecall’ 90 yy clan ac 
recall it, that was about all there was. I told him I 
would see Mr. Smith, which I did. 

QO. Well, is your memory exhausted as to any- 
thing further that was said at that time? A. Well, 
he said he would pay Mr. Smith one cent a pound for 
these checks. 

QO. Well, did he say anything further about what 
you should do? A. No, sir. 

Q. Well, do you recall whether or not he asked 
you to tell Mr. Smith anything? A. Only that he 
Pdewie tOnaSkeomitheinene Wollditale care of it. 
[134] 

The Court: You cannot tell us what you told 
Smith. After you talked to Smith did you report 
back to Mr. Fly? 

The Witness: Oh, yes, then I did. 

Tioe (Cotes: Iho es Vasa 

The Witness: Yes, sir. 

OF By Mr bel: Did you comact Mee simith? 
Pemeecc cir. 

©. And did you report back to Mr. Fly? A. 
Yessir 

Q. And where did you see Mr. Fly? A. I don't 
recall the exact location, 
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Q. Well, about when did you see him? A. Well, 
it would have been the next day, the day after I 
talked to Mr. Smith. 

Q. Did you have a conversation with him? A. 
ies, sit. 

©. Relate the conversation as nearly as you can. 
A. 1 toldeiitin= 

Mr. Carr: I assume, if I may interrupt, my ob- 
jection will run to this line of testimony. 

The Cott.) Shai ss allie 

Mr. Carr: On the same ground, your Henom 

The Couste That is mein: 

©. By Mr. Beil: Relate what he said to you and 
what you said to him as nearly as you can remember. 
[135] A. I told him I talked to Mr. Smith and Mr. 
Smith had agreed to destroy these checks as they 
Came tt, 

Q. Do you recall whether anything further was 
said about the one cent a pound? A. No, only that 
he had said he would pay him one cent a pound. That 
was understood. 

©. Did you thereafter have any further dealings 
with Mr .Fly in connection with the sugar ration ac- 
COUNL Abtie amie me me \ CSurSiT. 

©. What was the transactions that you had after 
that? A. Mr. Fly eave me money to eive tome 
Smith. 

QO. When he gave you the money did he say any- 
thing to your A. Just, Give this to Mr. Sninthe 
‘Smitty’ we called him. 

Q. About how many occasions did he give you 
some money to give to Mr. Smith? A. Several. I 
would not know. 
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Q. By ‘several’ can you recall whether it was five 
or six or seven times? A. Well, 10 or 15 times, 
ROror 12; 

©. On each occasion can you recall how much he 
gave you to give to Mr. Smith? A. Always various 
aniounts, $75.00 or $100.00 or $125.00. [136] Small 
amounts like that. 

Q. Mr. Peterson, will you describe to the jury a 
little more completely the manner in which you 
handled these accounts and as you described briefly, 
extract or destroy the checks. Will you describe what 
happened—how those checks were handled? A. 
Well, the checks came into the bank on a transmittal 
letter, possibly two or three times a month. 

OQ. When did they arrive at the bank—what time 
of day? A. In the early morning by messenger. 

©. In what form were they when they arrived? 
A. They were fastened around the transmittal let- 
ter with a rubber band. 

QO. What time did you get to the bank? A. 
Usually around seven o’clock. 

QO. Do you know what happened then to these 
ration bank accounts or checks? A. Yes, sir. 

©. Describe what happened physically? A. Well, 
they were placed in the vault and kept there until 
the end of the month. 

Oe Midsvousplace them tiene: A. Yes, sir. 

©. Did anyone else handle these accounts other 
ian ls7 |your Au No, sir. 

Q. At the end of the month what happened? A. 
At the end of the month they were brought out along 
with all of the other accumulation of ration evidences 
that would come over the counter. They would be 
worked up and charged to the various accounts. 
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Q. And when you came to check those ration 
checks did you see any checks made out by the Ital- 
ian-American Import Company? A. Yes, sir. 

Q. And signed by James M. Fly? A. Yes) sir 

Q. When you came to those checks what did you 
do with them? <A. I pulled those out and destroyed 
them. 

Q. Have you been prosecuted for your part in that 
tranisaciion = eaeees cite 

Om Have you been sentenced? A. Yesitaine 


Mr. Bell= That 1s alll 


Cross-Exanunation 

By Mr. Carr: 

Q. When was the last time you saw Mr. Fly, Mr. 
[138] Peterson? A. Day before yesterday. 

Q. Where did you go to see Mr. Fly on that oc- 
casion? A. I just stopped to talk to him. 

Q. How much did you ask him for? A. I asked 
him for $100.00. 

Q. Mr. Fly doesn’t owe you any money at this 
time, does he? A. He has promised to pay my fine. 
©. Promised to pay your fine? A. Yes, sir. 

Q. When was that? A. Well, right after my— 
right after | was sentenced. 

©. Why don’t you have money to pay your own 
fine? A. No, sir. 

Q. Why don’t you haver A. (No answer.) 

Q. When you left town you had $6,000 in the 
bank, didn’t you? A. Yes, sir. 

Q. Where is the $6,000? A. Most of it I repaid 
to my brother-in-law. 

©. To your brother-in-law? A. Yes, sir. [139] 

©. When did you leave town? A. About the lat- 
ter part of November or first of December. 
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©. Was that at the time the news came up that 
something might happen? A. Yes, sir. Mr. Fly 
told me that he was being investigated. 

Ome tar you cot out Of town? @. emeecs, Sir. 

QO. Where were you picked up by the marshal? 
A. At Las Vegas. 

©. And you were brought to Los Angeles? A. 
Yes, sir. 

©. And were you put in jail? A. Not here in 
Los Angeles. 

OF How did wou get out? Onobaile A. Yes, 
Sie, 

©. Who made your bail? A. Mr. Fly. 

Q. He paid for your bail, did he? A. Yes, sir. 

©. Did you ask him to pay for your bail? A. 
Yes, sir. 

©. You and Mr. Fly had been friends for some 
time: 94. Yes, sir. | 140] 

©. And how many times have you talked with 
Mr. Taylor here after you got back to Los Angeles? 
Peeelecidn tetaleato Mie avier atter 1 cot back to 
Los Angeles. 


©. What agents did you talk tor A. I didn't talk 
to any agent. 

Om oul talkedmtosvit-velle “A> 1 talked to Mr. 
Bell just before I came up here the other day. 

QO. Well, you entered a plea, didn’t you, in some 
other court? A. Yes, Judge Mathes. 

(Oye mcm believe you got a fines ey coc: 

©. You, of course, were not promised anything 
by anyone, were your A. No, sir. 

©. Was there any implication you would not be 
called as a witness? A. No, sir; my attorney told 
me he didn’t think that I would be called as a witness 
but that was the only assurance. 
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Q. You were not in jail; you are out and free, 
arent yOu! AameGccme ls 

Q. And all you have now is a fine to pay? [141] 
A. Yes, sir. 

Q. Incidentally, how many people were you tear- 
ing checks up for? A. Mr. Fly is the only one. 

©. Was that the only ones A. Yeaue aia 
covered an overdraft for one other party. 

Q. And, of course, you got nothing out of these 
things yourself? A. Well, I wouldn’t say that. 

Q. What? A. No, I got something out of it. 

QO. When did you decide to leave town, by the 
way? <A. Shortly—just right before I left. 

Q. It was a rather sudden decision, I take it, isn't 
that Tight eee eccrine 

©. And where were you at the time—I believe 
you said they found you in Arizonap A. Yes, in 
Nevada. 

©. Now, isn’t it a fact that you called Mr. Fly 
several times and asked him for money recently? A. 
Yes, sir. 

Wie, (avers Waa, aS ail, [ae | 


Redirect Examination 

By Mra Bell: 

©. When you left town did Mr. Fly say anything 
about your leaving town? A. Yes, sir. 

©. What did he say? A. Well, he advised me 
to leave town. 

Mr. Carm 1 move to strike that answer. lvob= 
ject to the word ‘advise.’ 

The Court: I will strike out the word ‘advised.’ 

©. By Mr. Bell: Where and when did the con- 
versation occur? A. It was on the telephone. 

(©). You have talked to him on the phone before? 
Be Y eS sites 
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©. And you are able to recognize his voice? A. 
MES, Sie. 

©. What was the conversation? A. Well, he 
told me that he was being investigated and he thought 
it would be a good idea if I would leave town. I was 
planning to leave anyway to go back to Nebraska. 

©. But that was his statement as nearly as you 
Camicediluii: een Yes, Sif, 


Mr. Bell: That is all. [143] 


Recross-Examination 
By Mr. Carr: 


©. How long had you worked in the bank, by the 
way? A. Seven years in the Bank of America. 


©. What was your occupation previous to that 
time? A. Ten years with the Federal Reserve Bank. 


Om ndthew voldsare your, sir? 9A 33, | R. 
119-128. ] 


Conclusion. 


No reversible error was committed by the trial court. 


Appellant had a full and fair trial. The verdict is fully 
supported by the evidence. The sentence and the fine were 
moderate and clearly justified. The Judgment should be 
affirmed. 


Respectfully submitted, 


James M. Carrer, 
United States Attorney, 


Ernest A. TOLIN, 
Chief Assistant U. S. Attoricy, 


WILLIAM L. Bauau, 
Assistant U. S. Attorney, 


Attorneys for Appellee. 


APPENDIX. 


Some additional pertinent provisions of General Ration 
Order Number 8 are: 


“$2.9 Transfer in exchange for invalid or improp- 
erly acquired ration document. No person shall trans- 
fer or receive any rationed commodity in exchange 
for a ration document if he knows or has reason to 
believe that the ration document was not validly issued 
or that it was not acquired in accordance with a ration 
order by the person tendering it.” 


snide ey ised) ation Order"No, 3 (11 F. R. 134), 
provides in part as follows: 


“ARTICLE X V—RATION BANKING 


Sec. 15.1. How accounts are authorised. Revised 
General Ration Order 5 and this order require cer- 
tain persons and permit others to have ration bank 
accounts. Only these persons may become depositors 
and they may open only the accounts specifically au- 
thorized by or under Revised General Ration Order 5 
and this order. 


Sec. 15.2. Separate depositor as to cach account. 
Each person who opens more than one account is 
deemed to be a separate depositor as to each of his 
accounts. (Thus, if one person has two establishments 
and opens a separate sugar account for each, he is a 
sugar depositor as to each account. ) 


Sec. 15.3. How many accounts permitted. Not 
more than one account for any one establishment may 
be opened for sugar unless authorized by the Office 
of Price Administration. 
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Sec. 15.4. Accounts opened where dollar accounts 
carried. Every account opened for any establishment 
must be opened at a bank carrying a dollar checking 
account for that establishment, unless otherwise au- 
thorized by the Office of Price Administration. 


Sec. 15.5. Signature cards and other papers re- 
quired. A person shall open his first account by sign- 
ing and delivering to the bank completed signature 
cards supplied by the bank. He may open any addi- 
tional account in the same bank by furnishing such 
additional signature cards as the bank may request. 
He may change the authorized signatures for an ex- 
isting account by signed notice to the bank, and by 
furnishing such signature cards as the bank may re- 
quest. He shall also, in all cases, furnish such refer- 
ences, proofs of identity and documents showing his 
authority to execute the signature cards as the bank 
may request. 


Sec. 15.6. Deposits (a) What to be deposited. A 
depositor shall deposit all evidences which are in his 
possession when he opens his account, or are there- 
after accepted by him, in the account carried for the 
establishment by or for which the evidences were re- 
ceived, and may not transfer them to any person for 
any purpose, unless otherwise provided by the Office 
of Price Administration. However, he shall not de- 
posit in his account any evidence which has not yet 
become valid or which no longer is valid for deposit. 

(b) How deposits are made. All ration evidences 
presented for deposit must be in the form prescribed 
by Revised General Ration Order 5 or this order and 
accompanied by a deposit slip filled out in duplicate, 
in the form prescribed by the Office of Price Admin. 
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istration indicating each item deposited by type and 
amount, and in the case of a check, by transit number, 
unless permission to omit the transit number is 
granted by the Office of Price Administration. All 
evidences must be endorsed by the depositor before 
being deposited. 


(d) Person who fails to open a required account 
shall not transfer evidences. A person who is required 
to open an account but does not do so may not trans- 
fer ration evidences to any person for any purpose. 


Sec. 15.7. Issuance and use of checks (a)When 
check to be issued. A check may be issued only by a 
depositor and only for a purpose permitted and with 
the effect prescribed by Revised General Ration Order 
5 or this order authorizing the account on which the 
check is drawn. 
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Sec. 15.8(d)(b). How checks are issued. Each 
check and its stub must be completely filled out be- 
nonemimewcuec< may be issticd, but a emeck recister. 
duplicate voucher or any similar record may be used 
in place of the check stub. Both check and stub or 
other record must contain the name of the person to 
whom the check is to be issued, the date on which it is 
drawn and the amount of credits to be transferred. 
The check must bear the name of the account anid 
the depositor’s authorized signature or signatures. 

(c) Post-dated checks prohibited. No person may 
issue or transfer a check before the date it bears. . 

(d) Overdrafts prohibited. No check may he is- 
sued for an amount larger than the balance in the ac- 
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count on which it is drawn less the amount of out- 
standing checks drawn on that account. 


Sec. 22.10. Unlawful use or possession. No per- 
son shall at any time either use or have in possession 
or under his control or take delivery of any sugar, 
checks, coupons, stamps or ration books, where such 
possession, control, or acquisition is in violation of 
this order. 


Sec. 22.13(b) = ~~ unless expressly pemunitea 
by this order or otherwise authorized by the Office 
of Price Administration, no person may surrender 
evidences except to authorize a delivery of sugar. 


ARTICLE XX V—DEFINITIONS. 


Sec. 25.1. Meaning of terms used in this order. 
(a) Whenever the provisions of this order 
impose or confer duties, obligations, rights or privi- 
leges upon an establishment or registering unit, such 
duties, obligations, right and privileges shall be con- 
sidered as being conferred or imposed upon the per- 
son owning such establishment or registering unit 
with respect thereto. 


DEFINITIONS. 


(1) ‘Account’ means a sugar ration bank account 
carried by a bank, in which the bank keeps a record 
of deposits of stamps, coupons, and checks and of 
transfers of sugar ration credits. 


(5) ‘Check’ means a sugar ration check, in the 
form prescribed by the Office of Price Administra- 
tion, drawn by a depositor against his account and 
made payable to the account of a named person. 
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(9) ‘Depositor’ means a person who has a ration 
bank account. A person shall be deemed a separate 
depositor with respect to each of his accounts. 


(15) ‘Issue’ when used with respect to a check, 
means the delivery of a completed check to the person 
to whose account the check is made payable. 


(19) ‘Ration evidences’ or ‘evidences’ means 
checks, coupons, and stamps. 
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